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IN THE SUPREME COURT OF THE STATE OF HAWAI ‘|

---000- - -

STATE OF HAWAI ‘I, Respondent/ Pl ai ntiff-Appell ee
VS.

ARTHUR MARCGCS, Petiti oner/ Def endant - Appel | ant

NO. 25452

CERTI ORARI TO THE | NTERVEDI ATE COURT OF APPEALS
(FC-CR NO. 2-1-1147)
DECEMBER 2, 2004

MOON, C.J., LEVINSON, NAKAYAMA, ACOBA, AND DUFFY, JJ.

OCPINITON OF THE COURT BY ACOBA, J.

Petitioner/ Def endant - Appel | ant Art hur Roderick Marcos
(Petitioner) was convicted, upon a jury’s verdict, of abuse of a
fam |y or househol d nenber, Hawai ‘i Revised Statutes (HRS) § 709-
906(1) (Supp. 2001), in the famly court of the first circuit?
(the court). Judgnent of conviction was filed on Septenber 25,
2002. On Cctober 14, 2004, the Internediate Court of Appeals
(the ICA) filed a sunmary di sposition order (SDO) affirmng the

conviction. On Novenber 12, 2004, Petitioner applied for a wit

1 The Honorable Darryl Y.C. Choy presided.
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of certiorari.? On Novenber 18, 2004, certiorari was granted.
I .
Petitioner raises two questions in his petition: (1)
“Whet her the 1CA erred in holding that [Petitioner’s] federal and
state constitutional rights to confrontation and [Hawai ‘i Rul es
of Evidence (HRE)] 609.1 were not violated when he was barred
fromcross exam ning the conplainant as to her primary notive to
fabricate the all egations because he had been able to confront
and cross exam ne her concerning secondary notivations” and (2)
“Iw] hether the 1CA erred in holding that [Petitioner] did not
have a right to play the audi otape of the conplainant’s 911 cal
to the jury, the best evidence of the conplainant’s deneanor,
because ot her secondary testinonial evidence about her deneanor
was heard by the jury[.]”
1.
The followng is set forth in the application and
briefs. Trial began on August 7, 2002, with the hearing on

nmotions in limne filed by Respondent/Plaintiff-Appellee State of

2 Pursuant to HRS § 602-59 (1993 & Supp. 2003), a party nmay appea
the decision of the Intermediate Court of Appeals (I CA) only by an application
to this court for a wit of certiorari. See HRS § 602-59(a). In determ ning
whet her to accept or reject the application for wit of certiorari, this court
reviews the | CA decision for:

(1) grave errors of law or of fact, or (2) obvious
inconsistencies in the decision of the intermediate
appell ate court with that of the supreme court, federa
deci sions, or its own decision, and the magnitude of such
errors or inconsistencies dictating the need for further
appeal .

HRS § 602-59(b). The grant or denial of a petition for certiorari is
di scretionary with this court. See HRS § 602-59(a)

2
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Hawai ‘i (the prosecution). During that hearing, Petitioner
argued that he had the right to cross-exam ne the conplainant to
establish that she had a notive to see that Petitioner was
convicted in order to assist her in a pending famly court case
concerning custody of the mnor child of Petitioner and the

conplainant. The court ruled as foll ows:

That’s -- | understand that she may have a bad notive.
The problemis she has a right to explain whether or not
that motive is cemented in fact. Now i f this man has been

horrible to her, she would have every reason to fight for
custody, use everything within her means to seek custody.
That’s the other side of this coin. Or she's just a very
scorned woman that would do anything to hurt your client. |
don’t know what it is.

You're trying to convince this court and the jury that
she is merely a woman scorned, nothing ever happened, and

she’s an evil person. The problemwith that is that | can't
accept that for face value and allow and require the State
to remain silent. And that’s where you run into a heck of a

| ot of problems about prior acts.

So your client’s going to have to deci de what he wants
to do. And what | really suspect’s going to happen, |I'm
going to allowit, you're going to do it, and then we will
have appell ate attorneys who was going to say that was

wr ong.

So, [defense counsel], I'"'mready to rule at this
poi nt . I will prohibit you from bringing anything in
regardi ng paternity. I will prohibit you from bringing

anything in regarding a child custody fight.

(Enmphasi s added.)

At trial, conplainant testified that she lived with
Petitioner and had a five-year-old son by him On January 23,
2002, at about 7:30pm the conplai nant canme hone and was
surprised to find Petitioner. Petitioner had the odor of
al cohol i c beverage on his breath and was “kind of upset” and he
asked where conpl ai nant and their son had been. They began to
argue and Petitioner suddenly struck conplainant on the right

side of her head with a closed fist. Thereafter, Petitioner
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ki cked conplainant in the right thigh. Her |eg was bruised from
t he ki ck.

Conpl ai nant cal l ed her friend, Connie Com so (Com so).
Com so’ s boyfriend took conplainant to Comi so’s house. Later she
decided to call the police. She was crying and talking to
Com so’ s boyfriend. The police cane and took a report.
Conpl ai nant did not have any photographs taken of the injuries
fromPetitioner’s blow until February 5, 2002. It was not unti
then that a counsel or suggested that photographs be taken.

On cross-exam nation, conplainant admtted that in her
statenent to the police she had nentioned not hi ng about
Petitioner having been drinking on the night in question.
Conpl ai nant agreed that the first tinme she went to a counseling
center to seek assistance she did not tell anyone there that she
had a physical injury on her |leg. Conplainant stated that she
was scared when she tel ephoned the police from Com so’s
apart ment .

Com so testified that early in the evening on
January 23, 2002, she had been running with conplainant. About
7: 30pm conpl ai nant tel ephoned her and asked Com so to conme and
get her. Her boyfriend brought conplainant to Com so’s
apartnent. Conpl ai nant was crying and upset. About three-and-a-
hal f hours after arriving at Com so’s apartnment, conpl ai nant

called the police. Comso saw a red mark on conpl ai nant’ s thigh
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Def ense counsel argued that conplainant had a notive
“fake the injury” because Petitioner had indicated after the

incident that he intended to obtain custody of their child:

[ DEFENSE COUNSEL] : Uh, Your Honor, the last thing is
| know that |I'’m not allowed to get into her seeking custody
or anything that she did, any motivation for anything that
she did because that would open the door to her motivation
possi bly of bringing up prior abuse. But, Your Honor, |
believe that | should be allowed to establish that
[Petitioner] on his own filed for paternity and for custody
on February 13th.

[ PROSECUTOR] : Again, Your Honor, after the fact
(i naudi ble) informati on. Object to the --

THE COURT: How woul d this help the jury decide
whet her or not your client commtted abuse of a famly or
househol d nember?

[ DEFENSE COUNSEL] : Because it goes to the client’'s --
it goes to the conplaining witness’' motive to fake the
infjury and to come to court and testify against him

THE COURT: Because he filed for paternity?

[ DEFENSE COUNSEL] : Because he filed. \When they went
to court on the 4th for the restraining order, she was
informed that [Petitioner] would be seeking custody. And
t hat day when she got done she called the counselor’'s office
and said | need help. The next day they got her down, they
set her up with legal services to fight the custody that ny
client had filed, not her, but ny client. And t hen she al so
says, oh, and guess what, |’ve got an injury. That's the
first time that we see that injury is the day after --

THE COURT: [ Def ense counsel], slow down.

[ DEFENSE COUNSEL] : [Petitioner] filed for custody.

THE COURT: And then you're going to argue to the jury

t hat because she filed this manner [sic] after the filing of
this paternity complaint therefor[e] her notives --

[ DEFENSE COUNSEL] : No, no, no, no. It goes to the
injury, Your Honor. The photograph was taken on the 5th
She was informed at the court hearing on the restraining
order that he was going to be -- that -- with his attorney

that they were going to be seeking paternity and custody.
Because the Fam ly Court judge wanted to know where this was
all going.

They said we're going to file it and they did file it
on the 13th, a week and a half | ater or whatever. So ny
position is that she did not come up with this injury that
the State has admtted a photograph of until the day after
she was informed by [Petitioner]'s |lawyer at court that he
was going to be seeking custody of the child.

[ PROSECUTOR] :  Your Honor, the State would oppose this
cause this is based on the same issue we already did in
motions in limne. This is the same issue about notivation
for the custody battle and everything else that’'s going on
after the fact of the abuse. This court already ruled that
if that information conmes in, we're going to have a whole
trial ‘cause if that -- if [defense counsel]’s imputing the
nmotives for everything that happened after the abuse, then

‘
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all of the prior bad acts are going to have to cone in
‘cause the State’s going to have to rebut that, no, this
isn't the reason. The reason is because she’s been abused
multiple times by [Petitioner].

(Enmphases added.) The prosecution then called Carol Gaylord
(Gayl ord), a domestic violence crisis counsel or who counsel ed
conplainant after the alleged assault. At a follow up interview
on February 5, 2002, Gaylord noticed a bruise on conplainant’s

|l eg after she asked conplainant if she had any injuries. GGylord
t ook phot ographs of conplainant’s injury. One of the pictures
was admtted as State’s exhibit 1. Defense counsel sought to ask
Gaylord if conplainant had specifically asked for |ega

assistance to contest the famly court custody case because the
di scovery showed she had. But defense counsel was barred from
doing so. The prosecution then rested.

The defense called Honolulu Police Oficer Travis Torco
who responded to conplainant’s call to the police. Oficer Torco
stated that conplainant informed himthat she had been punched in
the right tenple and punched in the right thigh, but when he nade
a visual check he did not see any redness or other markings at
t he | ocati ons.

Def ense counsel requested a recess so that Oficer
Torco could listen to the brief tape recording of conplainant’s
911 call to see if he could identify conplainant’s voice. The
prosecution objected that it was inproper to offer the tape
t hrough the officer and that it would be inadm ssabl e hearsay.

Def ense counsel asserted that the tape recordi ng was not being
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offered for the truth of the matter asserted, but for the fact

t hat when conpl ai nant made the call she was cal m and col |l ect ed.
The tape was only about two mnutes in length. The court denied
def ense counsel’s request. On cross-exam nation, Oficer Torco
stated that conplai nant was crying and di straught, but woul d
sonetines be calm On redirect exam nation, Oficer Torco stated
that he had received no information on the night of the conpl aint
that Petitioner m ght have been dri nking.

After the lunch break, defense counsel then sought to
recall Gaylord and play the 911 tape to have Gaylord identify
conpl ainant’s voice. Again, defense counsel proffered that the
pur pose was to show t hat conpl ai nant was “[c]al mand not excited
and hysterical.” The prosecutor renewed his claimthat the tape
was i nadm ssi bl e hearsay. The court and the prosecutor recalled
that Com so had testified that conplainant was cal m when she
t el ephoned the police from Com so’s honme. Defense counsel
correctly pointed out that Com so had said that conplai nant was
upset when she call ed.

A transcript of the 911 call was then read into the
record, but the court refused to permt the playing of the 911
tape recording on the ground that the recording was hearsay. The
jury found Petitioner guilty as charged on August 9, 2003.

L.
As to the first point raised in Petitioner’s

application, the I CA held that
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[a] trial court does not violate a defendant’s confrontation
clause rights by barring evidence of the conplainant’s
motive to bring false charges and testify falsely, if the
trial court does not abuse its discretion in applying [HRE]
Rul e 403 (1993) to the proffer, State v. Balisbisana, 83
Hawai ‘i 109, 114, 924 P.2d 1215, 1220 (1996), and so long as
“the constitutionally required threshold |l evel of inquiry
has been afforded the defendant[,]” id. -- in other words,
“as long as the jury has in its possession sufficient
information to appraise the biases and notivations of the
witness[,]” id. (citation and internal quotation marks
omtted), absent the proffered evidence. Id. at 116, 924
P.2d at 1222.

SDO at 2. The ICA noted that (1) “the notive in question applied
not so nuch to [conplainant’s] original report of abuse, but to
her alleged after-the-fact fabrication of evidence of a resulting
injury[,]” SDO at 3, and (2) “we share the famly court’s concern
that, had custody becone an issue, the abuse trial would have
drowned in the vortex of a custody dispute[.]” SDO at 4.

In Balisbhisana, the circuit “court excluded reference

to the conplaining witness’s conviction for harassing

Bal i sbi sana” against his claimof the right “to confront the
conpl aining witness and cross-exam ne her to expose evi dence of
her notive for bringing fal se charges against him” 83 Hawai ‘i
at 111, 924 P.2d at 1217. This court vacated the conviction and
remanded the case for a newtrial. [d. |In that case, at “the
start of the jury trial on August 15, 1995, the prosecution nade
an oral notion in limne, requesting that Balisbisana be

prohi bited from adduci ng evi dence of prior bad acts of the

conpl ainant without an offer of proof.” [1d. The circuit court
granted the notion in |limne pursuant to HRE Rul e 403, stating

much of the sane concerns with the introduction of prior “bad
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acts” at trial as did the court in the instant case:

THE COURT: At this time the court is going to grant

the state’s notion in |imne, evidence not to be used in
that -- the court at this time given the current offer of
proof and status of the record now believes that this

evi dence, the probative value of the -- substantially is

out wei ghed by the danger of unfair prejudice, confusion of
issues, confusing the jury, et cetera. This is without
prejudice if you wish to raise this issue again once we've
heard further testimony fromthe victim and unl ess --

[ DEFENSE COUNSEL]: Your Honor, may | also have a
ruling as to why this court would deny the basis of this
evi dence, admi ssion of this evidence under 609 point one.
Evi dence of bias, interest and notive.

THE COURT: Under 609 point one --

[ PROSECUTOR]:  Your Honor, the State would make the
argunent that 403 has a reason in there.

Whil e evidence may be adm ssible for one purpose even
t hough relevant may be rel evant under 609 one. Definitely
more prejudicial than probative.

THE COURT: Also frankly in these cases where there
happens to be a series of time that parties have been
brought up for donmestic violence allegations, one versus the

ot her. Quite frankly each can go back and forth and say the
only reason | am here is because you conpl ai ned about ne
before. This would be a never ending -- each time 609 point
one woul d be used for -- would essentially be a see saw.

|d. at 112-13, 924 P.2d at 1218-19 (enphases added). However,

this court said:

Under HRE Rule 609.1 (1993), “the credibility of a witness

may be attacked by evidence of bias, interest or notive.”
The trial court’s determ nation that the proffered evidence
is probative of bias, interest or notive is reviewed under

the right/wrong standard

“Al t hough relevant, evidence may be excluded if its
probative value is substantially outweighed by the danger of
unfair prejudice, confusion of the issues, or m sleading the
jury, or by considerations of undue del ay, waste of time, or
needl ess presentation of cumulative evidence.” HRE Rule
403.

The scope of cross-exam nation is generally within the
sound discretion of the trial court. While the right of
cross-exam nation protected by the Confrontation Clause of
the Sixth Amendment, may not be unduly unrestricted, . . .
it has never been held that this right is absolutely without
restriction. However, the trial court’s discretion in
exercising control and excluding evidence of a witness's
bias or motive to testify falsely becones operative only
after the constitutionally required threshold |evel of
inquiry has been afforded the defendant. The Sixth
Amendnment is satisfied where sufficient information is
elicited to allow the jury to gauge adequately a witness
credibility and to assess his or her motives or possible
bias. “When the trial court excludes evidence tending to
i mpeach a witness, it has not abused its discretion as |ong
as the jury has in its possession sufficient information to

9
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apprai se the biases and notivations of the witness.” United
States v. Easter, 66 F.3d 1018, 1022-23 (9th Cir. 1995)
(citations omtted), cert. denied, 516 U. S. 1150, 116 S.Ct.
1026, 134 L.Ed.2d 104 (1996).

An accused’s right to demonstrate the bias or notive
of prosecution witnesses is protected by the sixth amendment
to the United States Constitution, which guarantees an

accused, inter alia, the right to be confronted with the

wi t nesses agai nst him or her. | ndeed, the main and
essential purpose of confrontation is to secure for the
opponent the opportunity of cross-exam nation, . . . and the

exposure of a witness’ notivation in testifying is a proper
and i mportant function of the constitutionally protected
right of cross exam nation.

|d. at 114-15, 924 P.2d at 1220-21 (brackets, sone internal
guotation marks and citations omtted) (ellipsis points in
original) (enphasis in original and enphasis added). Relying

further on the Suprene Court’s decision in Davis v. Alaska, 415

U S. 308 (1974), Balisbasana quoted inter alia, the follow ng:

Whil e counsel was permtted to ask the witness whether
he was biased, counsel was unable to make a record
from which to argue why the witness m ght have been
bi ased or otherwi se | acked that degree of inpartiality
expected of a witness at trial. . . . On these facts
it seems clear to us that to make any such inquiry
effective, defense counsel should have been permtted
to expose to the jury the facts from which jurors, as
the sole triers of fact and credibility, could
appropriately draw inferences relating to the
reliability of the witness. Petitioner was thus
deni ed the right of effective cross-exam nation.

Id. at 318 (emphases in original).

Bal i sbi sana, 83 Hawai ‘i at 115, 924 P.2d at 1221 (brackets

omtted) (ellipsis points in original) (enphases added). Thus,
this court indicated that the defense should have been allowed to
“expose the fact fromwhich the jurors could appropriately draw

inferences relating to the [conplainant’s] notive or bias.”

The appropriate inquiry, therefore, is whether the
jury had sufficient information from which to make an
informed appraisal of Fujimoto’s notives and bias, absent
evi dence of her conviction for harassing Balisbisana. | f
so, the trial court’s limtation on Balisbisana’ s right to
cross-exam ne Fujinoto to show motive to bring fal se charges

10
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and testify falsely, on the basis of unfair prejudice
confusion of issues, confusing the jury, et cetera, was not
an abuse of discretion. In this case, as in Van Arsdall and
Davi s, defense counsel was not permtted to expose the fact
fromwhich the jurors could appropriately draw i nferences
relating to Fujimoto’'s motive or bias. The trial court
prohibited all inquiry into Fujimoto's conviction for
harassing Balisbhisana; yet a reasonable jury m ght have
received a significantly different impression of Fujinmpto’s
credibility and Balishisana's counsel been permtted to
pursue his proposed line of cross-exam nation. Li ke the
Court in Davis,
we cannot specul ate as to whether the jury, as sole
judge of the credibility of a witness, would have
accepted this line of reasoning had counsel been
permtted to fully present it. But we do concl ude
that the jurors were entitled to have the benefit of
the defense theory before them so that they could make
an informed judgment as to the weight to place on
Fujinoto’s testimny which provided a crucial link in
the proof . . . of Balisbisana’s act.
Davis, 415 U.S. at 317 .

Id. at 116, 924 P.2d at 1222 (enphasis in original and enphasis
added) (internal quotation marks, citations and brackets omtted)
(ellipsis points in original). The defense had the right on
cross exam nation to establish bias or prejudice. As in

Bal i shi sana, here the court prohibited all inquiry into the

all eged notive or bias for faking injury. However, “[t]he jurors
were entitled to have the benefit of the defense theory before
them so that they could make an inforned judgnment as to the

wei ght to place on [conplainant]’s testinony which provided ‘a
crucial link in the proof[.]’” |1d. Because Petitioner’s right
of confrontation, as guaranteed by the sixth amendnent to the
United States Constitution and article |, section 14 of the
Hawai ‘i Constitution, was violated, the ICA gravely erred and the
case nmust be remanded for a new trial.

| V.

As to the second point, the ICA held that “[t] here was

11
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anpl e evidence already adduced tending to prove . . . the

[ conpl ai nant]’ s deneanor during her 911 call[,]” “defense
counsel” “argue[d] . . . the [conplainant] was cal mduring the
911 call[,]” “the State’s closing argunent conceded there was

evi dence tending to show the [conpl ainant]’s cal mdeneanor[,]”
and “if error there was in the famly court’s ultimte concl usion
that the audi otape proffered for that purpose was inadm ssible
hear say, the audi otape was cunulative[.]” SDO at 5. Petitioner
contends in his wit that “[Petitioner] had the right to have the
jury hear the best evidence of the conplainant’s deneanor -- the
911 tape and not rely on the opinions of other witnesses as to
her demeanor[]” (enphasis in original), relying on State V.
Elwell, 793 A 2d 499 (Me. 2002). Neither the ICA nor the
prosecution discuss Elwell.

The facts in Elwell involved a donestic abuse
situation. The Maine Suprene Court ruled that the tape of the
911 call was not hearsay for the purpose of denonstrating the
conplainant’s voice inflection and tone in the 911 call, and

excl usion of the tape on hearsay grounds was prejudicial:

El wel | requested that the court allow the jury to hear

t he audi otape of MIler’s 911 call. The State objected on
hearsay grounds, but Elwell explained that the tape was not
being offered for the truth of the matter asserted; instead

El well was offering it to denonstrate to the jury Mller’'s
flat vocal inflection and calmtone of voice during the
call.

None of the objections raised by the State is a valid
basis for exclusion of the 911 tape. The hearsay objection
was not pertinent because the defendant was not offering the
tape for the truth asserted in any of the statements on the
tape. El wel | expressly stated that he was offering it for
the jury to hear Mller’'s vocal inflection. The tape did
not neet the definition of hearsay, and, therefore, the
hearsay objection m ssed the mark.

12
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.o A jury is competent to evaluate the demeanor of
a witness without an expert to assist in the evaluation
See State v. Rizzo, 1997 ME 215, 1 19, 704 A.2d 339, 344
[(Me. 1997)] (noting probative value of spontaneity of
statements on tape of 911 call). The tape was not
i nadm ssible on the basis that it would be irrel evant
wi t hout an expert.

We conclude that it was an abuse of discretion to
exclude the tape. The State has not argued that the
exclusion of the tape was harm ess error. | ndeed, where the
verdict of guilty depended upon the jury's finding Mller
credi ble, the exclusion of adm ssi ble evidence that had a

tendency to underm ne her credibility is prejudicial. W
cannot conclude that it is highly probable that the
exclusion did not affect the jury's verdict. Because the

911 tape should not have been excluded, we vacate the
conviction.

Id. at 502-03 (sone citations omtted) (enphases added).

The evidence was not “cunul ative” as the |ICA indicated
because the jury was entitled itself to deci de whether
conplainant’s “vocal inflection and . . . tone of voice during
the call,” id. at 502, was calmor not. Additionally, this court

has sai d that

[i]n order for evidence to be considered “cunul ative” for
HRE 403 purposes, it must be substantially the sanme as other
evidence that has already been received. See Aga v.

Hundahl, 78 Hawai ‘i 230, 241, 891 P.2d 1022, 1032 (1995)

(hol ding that one expert’s testimony could be considered
cumul ative where “it did not offer a different opinion” than
anot her expert’s prior testinony); State v. Klafta, 73 Haw.
109, 115, 831 P.2d 512, 516 (1992) (holding that trial court
did not abuse its discretion in admtting witnesses
testinmoni es over the defendant’s objection that the
testimonies were cunul ati ve where the witnesses “each
observed many of the same things, but they also observed
some things which were different”)[.]

State v. Pulse, 83 Hawai ‘i 229, 247, 925 P.2d 797, 815 (1996)

(enmphasi s added) (sone citations omtted). Conplainant testified
on cross exam nation that she was feeling “scared” when she
called the police but that she could not renenber whether she was
crying at the tinme of the 911 phone call. Com so testified on

cross exam nation that conplainant’s denmeanor at the tinme of the

13



***FOR PUBLI CATI ON* **

911 phone call was that “[s]he was upset but she had stopped
crying. But she was upset.” Such evidence only enphasized the
fact that the witnesses “observed sonme things that were
different” as to the disputed issues. Hence, the jury should
have been allowed to judge for itself whether conplai nant was
cal mor not when she reported the incident to the police.
Accordingly, “the exclusion . . . as cunulative under HRE 403
[ woul d be] an abuse of discretion.” 1d. The court was wong in
excluding the playing of the tape and the I CA gravely erred in
sustai ning the court.
V.

Because there were no witnesses to the all eged abuse,
conplainant’s credibility was at issue and evi dence of her
al | eged notive or bias and deneanor bore upon that issue. Under
the circunstances, Petitioner is entitled to a newtrial. The
prosecution did not argue any error was harm ess beyond a
reasonabl e doubt. Accordingly, the ICA's Cctober 14, 2004 SDO is
reversed, the court’s Septenber 25, 2002 judgnment of conviction
is vacated, and the case is renmanded to the court for a new
trial.
Earle A Partington
for petitioner/defendant -

appel l ant, on the
appl i cation.
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